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STAT A.ENT OF QUESTION PRESENTED 


In view o- the lac of a proper identification or appellant. 


sawaré Johnson, Cic the trinl court err in failing to charse the 


jury to give consideration to lack o. evidence in determining 
~trether the recbers thereof had a reasonable doubt as to his 
geiic? (TR 464) 

in veew of the lack of evidence that appellant, Austin C. 
sléridse, knowlinyly an@ with crininal intent dié aid ani abet 
in the crines charzec cr with knowlecoe that an offense had beer 
rouiaittea, received, relieved, couforted or assisted the ofience: 
‘with intent to hincer or prevent the latter's apprehension, triz 
or punisht:ent, gic the trial Court err in failing to charge the 
jury to give consiceration to the lack of evidence in deter..ining 
whether the nexbers thereot had a reasonable doubt as to his 
geilt? (TR 464) 

Did the jury have before it suzzicient evidence to convict 
Appellant, Austin C. Eldridge of the charge of naving in his 
possession a prohibited weapon (savec-o.:£ shot gun) knowlingly 
and willfully, when the testirony disclosed that the weapon ac 
found by the arrestin; officer in the car driven by Eldridge, 


nt the tine of arrest, eitting right ‘behind the driver's side in 


ii 
she rear...propped up acainst she seat (T2 264-265) in view Of 
‘he appellant's testi:ony that he ha never seen the gun in 
question until after his arrest. (TR 320) 
Was Appellant, sdward Johnson, denied cue process: of law 
‘when the Complainant, FPleyd White, was permitted to make a tainted 


in Court identificatior of him. 


The pendin-> care has not previo:ciy seen Dertore this Covrt. 
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TIRZTSEDICPTICHEL STATEMENT 
This is an apseel frou a judg.ert of conviction enteres 
upon a verdict of <ilty of violations o£ Title 22, District 
oe. Qolunbia CoGe, Section 3202, Assavit with Intent to Coisit 


| 
Rebbery while Arse<, 501, Assauit with Intent to Kill “hile 


tossessicn of 2 Prohiiited Veapon. 
The district Court had jurisciction under Title 11, 


District of Colu.bia Code, Sec. 521. This Court has juris- 


Giction uncer the Ect of June 25, 1:4¢, c. 645, 32 Stat. r2°, 


28 U.S.C., Section 12:1. 


1A 
REFERENCE TO RULINGS 

1. Motion For Judgment Of Acquittal Or In The Alternative 
For a New Trial filed January 17, 1969, by Defendant, Edward 
Johnson. Denied by Judge Gesell, February 3, 1969. 

2. Motion of Defendant, Eldridge, for Judgment of Acquittal 
Or In The Alternative Por A New Trial filed January 23, 1969 
denied by Judge Gesell, Pebruary 4, 1969. 

3. During trial at the close of Government's case (January 10, 
1969) counsel for Defendant, Johnson, renewed his Motion for 
Suppression of Identification Testimony and For Acquittal, which 
was denied. Transcript pages 308 - 315. 


4. At the conclusion of the Government's case, counsel for 


Defendant, Eldridge, moved for Acquittal which was denied. 


Transcript pages 313 - 314. 
5. rial Court's Instruction concerning reasonable doubt 


not advising jury to consider lack of evidence. TR 463-464. 


SLACEMSNS OF Tha CHASE 


An indietrent was lay ¢, 176¢, charging appellert, 
Maward Johnsen anc 1S "241 >, Bldridse, with assault with intent 
“30 Ccornit xebbery tynilce armed, with intent to Kall while 
exned, assault with a cangerous weavon anc possession of a pro- 
hibited weapon. Couact cne charged that on 2pril 3, 1950, within 
‘he District of Colusbia, appellants “nile arsed with a Ganrerous 

| 


veapon, that is a pistol and a shot gun, feloniously anc wil-ully 


assaulted Floyd L. “hite by force and violence and against resis- 


tance and putting in xear, with intent to steal and take valvable 


goods and property ro. the person and tro. the immediate actual 


possession of the said Floyd u. White. Count three charyed that 
on the sane date and place, appellants while arined with a dangerous 


‘reapon, that is a pictol and shot gun, acsaulted Pioya L. White 


with intent to kill hin. Count five charjed appellants oa the 
sae Cate and place with having assavltec Jloyd L. ‘}ite with a 
dangerous weapon, “hat is a pistol and a shot gun. 


Count eight charges appellant, S0war¢ Johnson, with possession 
of a prohibiteé weapon, eg. sawed-off shotgun on April) 3, 1°S.. 


Count nine charced appellant Austin C. Eldridge with possession 


n* a prohibitede weapon on April 3, 


Counts tivo, 


preparaticn anc production of Grana 


uppress icentilzication testi-.ony 
‘ter, on January ©, 1555. the case went to 
before Juz e Gesell and a jer-. Cm: January 13, 153°, the 
jary returned a vercice of guilty on Ccunts one, three, five and 
eicht, against Aovellant, Zdward Johnson, and a verdict of guilty 
an accessory eter the fact on Counts one, three and ‘ive, ane 


guilty of Count nine against Appellant, Austin ¢. Eldridge. 

2 third co-dcefencant, Clarence Hains, was found cuilty 
on Counts one, three and five in addition to being found gyviity 
on Count seven wherein he was charcec with carrying a dangerovc 
weapon, e.g. a pistol. 


On march 7, 1:3:, Jedge Gesell sentenced Appellant, 7 :stin 


C. Eldridye, five to tventy years on <.uat one; five to twenty 


years on Count three; one to five years oa Count five and forty 


months to ten years on Count nine, saic ~entences to run con- 
currently. 


Cn arch 14,'1:5°, Judge Gesell sentenced Appellant, x'wara 


a 

Johnson, three to ten vears on Count one; three years to ten 
years on Count tiree; shree years to ten years on count five 
ana one year on Count eight, said ~enteaces to run concurrently. 

Judge Gesell orcerec a mental exatination for coltacenzeste 
Clarence Hawkins, tc ‘eteriine his present ental condition, nis 
ental condition at the time of the o-xence enc whether or act 
he offense is a pro@ict of his nental concition at that tiie. 

Subsequent to the rendering of the verdict and prior te 
sentencing, Appellants herein filec .otiens for judgiuent o: 
actuittal or in the alternative, for a ne trial, which were 
@enied by Judge Gesell. 

On April 11, 1°5:, Appellant, A-ctin C. Eldridge filed 2 
pro se motion to cisuiss the indictu.ent and motion to |suppress 
unconstitutional arrest ixplenentation to éefendants' 4th A. end- 
nent right which was Genied by Jude Gesell on April 25, l-:.. 
Appellant sldricce on April 17, 195°, iled a pro se motion .-or 
arrest of judgwent. The notion o= Ropellant Eidrid e for judge 
qjent of acquittal or aew trial file* Janvery 23, 1°$2, vas Cenied 
by Judge Gesell on June Test, USCIS 


The hotion o: Sopellant Edwaré Jchasen sor judgment o- 


acquittal or new trial Ziled Janvary 17, 125°, was denieé by 


Judge Gesell on Jine li, 196°. 


Ploye L. 


a. the proprietor o. the 


Sthical Pharuacy. it Sitcrida Avenue, it. 
anc was t Ea in with his e ploree, 
2pont 4 5.2. on Apri 

through nine, »vpon being identi.:iec 


showing the concition of the phariacy 


received in evitence over the objection 


of the attorney cor ippellant, Edward Johnson, that they were 


incozplete anc 7if uot give 2a oroper vie’ of the store. (TR 5.) 
testifiecé that shortly after fov.xr p... 

o2 April 3, 1:3¢, -hile he and i.vs. Jackson were alone in his 

store, tvo :en enterec...one with a pistol in his hand (T70), 
>iect in his hane which the witness co:l-. 

not identi<y. 7 The man with the pistol (subsezuently 

identified 

nite then : > Denning a cenit 

which tise tLe} i L -ixvec a shot as he proceeced 

toward the rear o: the store past the wrapoince counter. 

“Shite saw the seconé .an in a hal:-kneelinz position appro ‘i- 

wately parallel te the desk locatec in the front of the store. 

(TR 73) The witness then reachec (or his own pistol ana ‘ive’. 


The wan with the pistol took a position behind the cash reviccer 


to 

non pepe work Gt 

tH Serwis sc SatN ae SE 9% 2. -i:t the second ian ve 
in the store bet sce hac left. 75) The witness inuwecizcel: 
v“valified this toy saving: “I what I thought to be hi: 


leaving the store.“ (TR 75) 1 Jaci:con leit the store when 


the first shot wac vixred. (TR 7S) ~Tter exchancing @ ae. Der OF 
shots, the .an «ith the oistol threw an osject at Dr. nite ane 
then exiteé the store via a plate slazs window. Dr. white 
Zollowed hii. into the street and shot in his Cirection as he 

ran south on Floxica Avenue. The .2an with the pistol duckec 
into an alley about @ half block ixroi. the store. (TR 75) Dr. 
white further tectisieG as to his secollection of the appearance 
of the man with the »istol and descrifec the clothing yorn pv 
hin. In doing so tx. *hite said, as tie .an approached hin he 


was able to continzally see his ace. (TR&7) Dr. ‘“hite went with 


the police to iiu.bexr Five Precinct where he recognized the .an 


with the pistol sitting in a police car parked near the Precinct. 
He then identifiec, in Court, the ..an with the pistol as being 
Clarence Hawkins. | 

With respect to the second nan who cane into his store 


(subsequently identixied in open Court by Dr. White as appellant, 


=a 
Zaward Johnson), Dr. nite tescified he saw him enter, that he 
was wearing 2 nd @ark-coloreé jacket, possibly green, anc 
@ @ark shirt, a negro cf Cark co:nplexion, That he did not re- 
cell seeing haisc on th2 nants face. That as he, Dr. White went 
behine the unit, be coulé see hin. standing in the front through 
the s:irrore--the usper pert of hic bocy, including his face, 
sell front view. That the nan had been in the store earlier 
that day and asked rs. Jackson if he aeeced a prescription to 
cet ne@icine. Usen receiving an ancver, he left and inieciately 
returnes to ask i the stexe could fill a doctor's prescription 
ana left again. (PR 24,95, 96} 

With respect to the man whe entered the store with Clarence 
Hewkine carrying 20 unidentified object, Dr. “hite eaid he 
had two good views, as he entered ax as he was standing in 
Eront as seen throuch the mirror. Based upon these observa- 


tions, Dr. ~ hite identified the nan as zgéavard Johnson, the 


appellant herein. (TR 97) Dr. “hite said the mirror referrec 


to could be seen in Government Z-hibits 5, % and V2- TRESS) 
Dr. White, on cross exarination, testified when he recc~nized 
that the man (Clarence Hawkins) had a revolver in his hanc, he 


sent behind the unit aad it wae at that tive the first shot was 


c 
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Eiread. Phat the unit referred to is shown in Goverment Exhibits 
numbereée 2 and 4. thile sxhibit ne:..ver Zz shows the anit, it 
would be hard to Geteri:ine if you are not faniliar with the store. 
In Exhibit No. 2, the unit is behinc the front counters (The 
witness evidently pointed to the sront covater which 0 sub- 
sequent testinony .2st have been the one on which a class Givider 


was placed bearine the words....In keepin: with the fine art of 


Roeothecary). That Sovernment E:hibit 0. 4 was a picture of 
| 


part of the unit taken ¢rom behine it. That the unit is about 


six feet high ané that Dr. “hite was five feet seven inches tall. 
That he could not see over the unit. (TR 101-103) 

Upon cross exauination by ir. Sbexrly, Dr. “hite testiziec 
that the unit was eivht or nine feet wide. (TR 11&) that when 
the men enterec the store, .r. White ..ovec to his right behince 
the unit to see who had entered. (TR 11f) Dr. thite when shown 
a document marked Defendant Johnson's S:chibit One for identizica- 
tion, describec as a copy of a stateient he had given police on 
April 4, 196€, xead therefrom as follows: “Had you seen one of 
them earlier that Gay?" “Yes. his. Jackson said the nan with 
the shot gun had been in the store twice that afternoon." This 


was followed by the following cuestions and answers: 


Q All right. Then did you get your infornation from irs. 


Jackson that this .an had been in the etore two tines 
that day? 
We. 
Well, you ic, "i.rs. Jackson said the ran..." 
state.ent of fact. 
“eee-vith the shotgun had been in the store twice that 
aZiternoon." 
That is a true fact. 
She is the one that saw the i.an then, is that correct? 
& She is the one that waited on the wan. This is her job, 
te wait on people. 
2 You dicn't s the can, with this answer, did you? 


Oh, yes, I + filling the lady's prescription.” (PR 127 - 


Virgie C. dackzon testified that on ?nril 3, 1966, she was 


euployed by Dr. i,ite and was present, seated at a desk toward 


the front of the store known as Ethical Pharmacy when two xen 
entered about 4 p.i.. Her attention vas * attracted when 
one of the men said, "Sold it." This 3 ox 4 steps to 
the right behin? her facing Dr. "thite who was in the rear of 
the store. She notice? nothing abovt this wan except that he 


had a hand gua. “hen she turned arcund, che saw a second .an 


-10- 
down in front of her desk holding a siotzun in his hands, that 
the gun he helc lookec like Coverzmuent':c Exhibit Wo. 13. That 


all she could say was thet looked 13 the gun because she was 
| 


so frightenec, That the wan with the shotgun, steopins Gown... 


squatting like...lockecd like the felloa:? who was in the store in 


the norning...the ian who haé couwe in that morning ane asked it 

we sole nedicine withovt a prescrintion and when tolé no, lert 

and about two .inates later returnec to ask if we coulé fill = 

doctor's prescription and left when tola@ yes. Then askes iz 

she associatec the ian who had been in the store that ssornins 

with the wan with the shotgun, she said: "Well, he looked 

like it (sic), that's all Ir can say." She thought the xan with 
| 

the shotgun had a jacket on. She was wnable to relate anv 

other observations because she lest the store after hearinc 

first shot. (TR 135 through 144) 

After beinc asked whether she covlé identify any os the 

wen who had entered the store, she answered, "I don't know 

whether the fellow with blue on....he looks like the fellow. 

I couldn't swear whether it is hin or not." She was then asxed 
| 

te point out the 1an she was referrine to and pointed to 


| 
Appellant, Edward Johnson, as the person looking like the ian 


whom she believed hac the shotgun. (TR 144-145) on ¢ross 


=e 

examination Ars. Jackson said that after leaving the store, 

she stood outside for a minute. When asked if she could see or 
hear what was going on inside the store other than gun fire, 
she answered, “No, no. I just xnow they was shooting, that is 
all. Was nobocy left in there but Dr. white and the nan." 

(TR 150) 

On cross exa.ination by hr. gberly, she testified with 
respect to what she saw when the two men first came into the 
store, as follows: 

"A I noticed somebody walk past, yes. 

Q You saw another tan squatting? 

2 I didn't cee hir until I turned arouna. After I turnec 
around, there was the nan on the floor. 

© This uan on the floor, was ne clean shaven? 

A I think so. 


Q and the nan that passed you, was he clean shaven: 


A I don't know because I just turnec. around and got a 


glinpse. You know how you turn around cuick like that and 
look. I couldn’t say. 

G The man you testified cane in in the rmorning - - 

A Uh-huh. 


Q - - -asked several questions? 


Uh-huh. 

Left and irnnediately came back through the door? 
About a couple rinotes. 3 
He was clean chaven? 

Yes. 

You think you saw hin again that afternoon? 

A That afternoon." (TR 154-155) 

Edwin Sylvester ' ilkins testixied that he was in his car 
almost in front oz the sthical Phariacy located at 518 Plorica 
Avenue about four o'clock p.m. on April 3, 1966, weiting for 
traffic to clear co that he could turn right on New sersey 
Avenue. While waiting, he heard seven or eight piecos shots 
and as he turned to see whether he was caught in a cross-fire, he 
saw a young nan in his mid-twenties, about five ft. eight inches 

| 
tall, jump through a plate glass window from Ethical Phar:acy, 
with a pistol in his hand. (TR 15S5-15€) He described in 10re 
detail the appearance of the nan who junped through the window, 
noting that he was wearing a rust colored jacket. (TR 15S) That 
after he parked his car, he returnec to the store andl talced to 


the police, who had been called there. He then was escorted to 


the vicinity o: nu..ber five precinct. There in a parking lot 


he saw in a police car, the nan who hae junped through the 


=) 3— 
the window. He identi.iec defendant Clarence Hawkins in Court 
as the nan he sat: ju.o through the plate class window. (TR 155 
vaiination by hr. Berry, he testified that when 

he heard the cun' lire, the shots cau.e si.ultaneously all together 
that he did not nctice any break in .iring and that there vere 
cix or seven shots. (TR 15¢) 

John J. Hawkins testi-ied that he :as a seryeant assiznec to 
the Special C.erations Livision af the netropolitan Police 


Departzent ané thet he had been on Coty fron € a.r. to A Delve 


on April 3, 1:6¢. That at approvinately 4:05 p.n. that dav, 
he was in his personal autonobile at Sixth and Florida Avenue, 
w. V., on his vay hose, waiting for a green light, when he 
observed a sudject in front of a store who had connencea to 

and a second subject core out of the store in a white smock 
began shooting at the first subject. (TR 17€) That he was 
about 50 feet 2:'27 cro: the subjects when he first noticec. the... 
That the first subject vas a light couplected negro wearing 

an orange pullover shirt...Subsequently identified as Clarence 
Hawkins by Serjeant Hawkins. That the second subject in vhite 


snock was later identizied to be Dr. ~hite (TR 17>) 


Sergeant Hawkins, of= duty but ar.ed, wearing a civilian 


jacket plus police shirt and trouser, ériving his own personal 


= 
| 
car without @ ergency ecuipuent, note’ the ran in the|orance 
shirt running into ar alley and e..er-int oa Sixth Street anc 
cecided to pursue nin. by turning richt into Sixth ctreet, =. 7°. 
(TR 1€3-1°05) 
As O.ficer Hawkin~ approached the intersection of Sizth aac 


S Streets, N. "., the uan in the oran;je shirt (Defendant Bawkins) 


was seen crossing ¢ Street at a diazonal where he entered 2 white 

1962 cadillac convertible bearing teiporary ikaryland rezistration 
- * - - > I > - 2 

tag No. 125-331 parkec opposite 50: © Street, As Defendant HZavkins 


entered the car, C.cicer Hawkins observed an individual sitting 


behind the wheel of the autorobile (TR 1€5). As Officer Hawxins 
pulled up behin¢é the white Cadillac, it ..oved on. he it noves 
the man who hac gotten in started to pet his jacket on. In the 
neantime, a thirc sviject in the car popped up fron. the beck 
seat, looke¢c out the rear window and laid down again. The car 
proceeded at a norial rate along S 3treet, until it reechee 

the intersection where 4th and Florida intersect. As 85 the 

wan who poppec up in the back seat o: the Cadillac, Oi ficer 
Hawkins had just a glancing look; eneich to know that ‘the man 


was a wale negro. (TR 1:5) Cificer Hawkins followed the Cadillac 


east along © Street to Florida Avenue, risht on Florida to 


Third street, N. 2., to Third and i. Streets, N. E. Us to this 


SKs— 
point, the white Cs <illac haa travellec at a safe speed, Dut 
changins lanes tc in Sree-Zlo. traisic as ~uickly as possible, 
trying to take the oath of least recistance. (TR 1¢1) 2c this 
meint Cfificer Hat's > ceveral volice vehicles expediting 
He ctonpec long enough to holler, 
The detective to 
hollerea, locked cirst at hin and then at 
at the same tine the three occupants of the 
Caeillac lookec back 2t Cificer Havxins and sped ort. (Ti 122) 
when asked if at that nonent, without Dene- 
Zit of any further observations, whether he could describe the 
occupants of the white C2dillac, replied, three negro males, 
one of light complexion having a 1:ustache. Sergeant Hawkins 
Zoellowee the C2dillac south on 3rd itreet at a higher rate o- 
speed to Massachisetts Avenue then right to 2nd Street and left 
on 2nd to C Northeast. In this area a white-colored crane (tow 
truck) pulled abreastoz and passed by Sergeant Hawkins‘ caz, as 


it vassed the white <.dillac pullec in «cont of the Cadillac 


causing that car to “top. (TR 193) &~ soon as the white Cacillac 


was stopped, Secyeant Hawkins stopze. nis car about five «eet 
behing it, got ovt of his car with dcrawa service revolver ane 


ordered the occzpants of the Cadillac te yet out with their 


nand|se up. The criver of the “hite “acillac just sat and turned 
around anc starec or clarec at Ofiicer Hawkins. The 

passenger occupant vot out vith his nants up anc the 

occupant lookec: out the window, which «var, according to Serveant 


Hawkins, the cirst tie he hac gotcen a plain look at hin, ant 


then started backing out of the car. (TA 1-4-1925) Jest then it 


aopeared to Sergeant Hawkins that the crane hac backec dp a tev 


feet at which tiie the sudject with the .ustache (Defendant Hewkins) 


hollered, get in, anc the subject in the back seat jumpéc in again, 


anc then he hollerec, Go uan, go, at ‘nich tine the Cadillac sped 


again, (TR 174-1/5). Sergeant Hawkins testified that the 


in the back seat never corpletely cot out of the caz, that 
observation o.. the rear seat occuvant was through the rear 
| 


window at all tie", that it was a ood observation, no iobstruc— 


tion, just a sort ot normal discoloring o. the mirror, the class 
itsel:, that is in a convertible. Sergeant testified that IrOi 
that muoment, he covld identify all three occupants if he vere to 
see them again. (TR 197-158) When the Cadillac See aS. 
Sergeant Hawkins “ollowed south on inc treet to Pennsylvania 
Ave., lext to tth wtreet, S. b., richt to C to 3rd anc ¢ Sts., 


At this point cor sose reason unknown to Sergeant Haivkins, 


| 
the Cadillac stopped and the occupant o.: the front passencer seat 


=o 
juz.ped out anc ran into an alley. Sex: Havkins was not certain 
whether the other occupants of the ori had gotten ovt alco. 
Serceant Hawkin> perssec the ran with the orenge shirt tnrourh 

xan on one occasion when 


he felt that the = ve £22 i intended to shoot anc 


finally finciaz 


the wan with the orance shirt lying on the jrotnd, 
being held there by : igli ; In the 200 block c= C St., 

an in the orance shixt ane 
in open Court icenti-: hit as Clarence Hawkins, Co-Derencant 
with the appelients herein. (TR 1::-201) A.ter the arrest o« 
@efendant Hawkiac, lcrgeant Hawkins retraced his steps Yack 
through the alle. where be had seen 2 wouan crawling uncer a 
parkeé car anc Zeorsnc 2 pistol at acct the saie spot where he 
hnaé observed 2eZdnéant throw an ob ect away. (TR 202) 

The Serseant weat to C t:reet to report to his senior ofizicer 
and while reportiac, he observed an oc ficer crossing C Street 
vith the subject ‘thet vas in the back seat of the Cadillac. 
Sergeant Hawkins in open ‘ourt identi-:iec that wan as appellant 
Zéwar@ Jonnson. (T.. 203) Sergeant Hawkins jurther testi iec chat 
when he went to the 7ifth Precinct, he .av the driver o- the 


white Cadillac sittin; in a chair in the detectives’ roo... Ia 


open Court he identivied the driver a= the appellant herein, 


A.wstin C. Eldrid:e. (@2 205) 

G. cross exe.inetion by ic. Sberly, Tergeant Hawkins tectitied 
tnat when the car: vere stopped at “n¢ & C Street, ui. 3 he 
Observed the nan identified as appellaat Johnson throuth the 
rear window 0. the Cadillac. The follevine questions anc 
answers relate to the visibility o: the window: 


| 
"Q %It is your testixony today you ha* good visibility 
| 
through this rear wincéow? 


A I hac tair to 3006 visibility through this window, siz. 


2 Well, what co you i.ean by fair to cood? 


A Sir, if the uan needed a shave, I probably covldn't tell 


you that. However, {I covld see his  acial features very correctly, 
so I could identi:iv hin at a later tise. 
@ The driver, Sic he have a beard or uustache? 
LIPPE: “tho are you talking about? 
EBERLY: The driver. 


LIPPE: Thank you. 


EBERLY: That is what I said. The driver. . 
THE WITWESS: To the best of «7 recollection at this 
tine now, sir, I corlen't tell you. The only ustache that I 


paid any attention to was on the ve.endant Hawkins. 


BY 1.2. SBERLY: 


2 Dié the veterlant Johnson 

this occasion? 

A Sir, at this tiie, t o- uy recollection, I 
couldn't honestly sa,. i ; are very Gistinct to re Dv 

Getail of a .vetache at this tie, I 
cannot rernenséex. 

2 You teli we v can recognize hi: Dut you can't recall 
whetner he hac be2re or mustache on nis Tace? 

fhat is correct." (TR 227-22.) 

Francis Port-cnato Tegliazzi testiliec that he and his 
e.ployer about 4'3... on pril 3, 2.5%, were riding in a tov 
truck when he hearé over their two-vay <adio that a certain 
white Cadillac war being pursued by rolice and that the chace 

nearing the area in which they were located. The car Cescribec 
was opserveé anc the Griver of the cow truck blocked it ‘ut cne 
Ccdillac swanyg arounac. Although ke cries to open his cooz to 
keep ther. tro. soins around any fertnes, the door was sc: avhec. 

_ter c_ashias the Cooz, the Cadillac kent yoin-. 
He and his employer -ollowed the Ca“illac and cut it off at 
another point. “hen the Cadillac -:tooped, the occupants ;ot 


out...he did not know how any but soe got out. He anc 


eiwployer got ort. “nen asked how ..aay vent through the alley, 


he repliec, "A.0ct ty He caw sex eant Sawkins go into the 
alley right behins. thes. He did not hi. 

vent up the street tc another entrance to the alley anc cay 
an who junpeé ot o: the Cadillac vearins a light tan Facet 
and orange kinc o: sveater an¢ oraie* nA He identiiie? ia 
open Court the percon he grabbec te De Clarence Hawkins. (TR. 
24.2=243) : 

Cn cross ea. ination by mr. Tezx7, the witness testivie: that 
when his exployer oviled in front o. the white car for the cirst 
tine, it was stoppe’ “or a couple o. seconds or so. qhet whea 
Sergeant Hawkins j.u.ned out of hic car, and started renain- y=) 


towards the car, they pulled off. That vas when he sven: open 


nis door to keep the. fron. going anywhere. testifiec that 


the people in the white Cadillac Cie not set out until he an: 


his employer stopped. theu. the secoac tice. (TR 24E=2453 


Anthony 2. :.itciell testified that he was a Private assigned 


7S 


to the Fifth Precinct to scovt car 35. That on April 3, 1 


¢ 
“a 


he was on duty. Abo-t 4:30 p.m. on that Gate he learnec o: @ 


police pursuit ox a white Cadillac, isaryland terporary tars 


125-331. While at the intersection o: ilew Jersey and Incepencence 


pvenue, he observed a Cadillac of sech Cescription proceecin: 


westbound on the ~ait block of Incdepencence *venve which was 


Uron seeins the venicle, 
vehicle and it stopped. 
the Griver, the sole 


is is 2 “sich he @id@. He then 


>.terc placing appellant uncer 


> caweé-of2 shot gun sitting 


richt behind the <zriver's si i ne rear, propped u 


> azainst 


re 
Front of the baci: seat of the car. de identified Goverm.ent's 
Schibit Bc. 13 as the gun he founc, (Tf 262-265) 
Kenneth aurice ¥lynn testifie¢ that on April 3, 1552, he 
was an investinato: assignec to the Narcotics Section, i. tropolitan 
Police Depart.ent. S.ortly aiter “ »..., April 3, 196¢, while 
he was in his office “illing out sapers, when he learnee through 
a radio broacast that a police chase o= s'spects was ocerrriac 
in his area. he »zoceeded to his a-to obile which was eqvipved 
with police two-vz/ sacio and Learcine that the chase hac encec 
at 2nd & C Sts., 2. s., drove to that point. Oi arrival he saw 
a large crowd vatherecd. He proceedes to the widdle of the 200 
block of C and enterec an alley going south. Half way down the 


alley he turnec east on an east-west alley. Then he observec a 


subject trying to vet out of that ceacg-end alley. The sibject 


was trying to cli: vp the s: Stine SrA aparti.ent beiléiag 
=ronm window to window. He found the cumsject verspirine anc 
breathing heavily, piaced hi. under arrest and took hip back to 
2ne and C. Detective “lynn in open Court identified the subject 
he had arresteé as apvellant Edwaré Johnson. (TR 269-274) 

On cross eita..ination Detective ..ynn, when shown Gesendant 
Tohnson's Exhibit 12 for identification, said it was 2 photo- 
graph of the 1.an he arrested in the alley on Zpril 3, 1céc. 

(TR 275) 

Clarence Hawkins, a co-defendant with appellants, testified 

in his own behalZ as sollows: MThat he was a laborer; on April 3, 
about 4 »..., he was in the sthical Pharmacy for the purpose 

of getting drucs on a prescription. (TR 31¢=320) Upon entering 

he saw Dr. “White and said, "Doctor, I jyot a prescription." Dr. 

White backed up behind = counter, ovilec a gun and partes shooting. 

(TR 320) Also in the store at the tine was a man named Sive. 

(TR 321) Aiter D2. White began shootiny, he picked up a sta>dling 


machine and threw it at Dr. White anc then dove through the 


window. (TR 323) ‘hen he got thronjh the window, Dr. Thite cane 


ovt on the street anc shot at hin again. He ran to an alley, 
entered it and returned to and enterec a car about one block away. 


(TR 324) 


car Wwe 


when we wac ning down the street, you 


on the corner, sc I told Cherry 
to anybody. 


the car before you went into 


a 


the pharmacy, is that wv saying 


I was in the car before I vent 


TEE COURT: You came to the ohar.acy in the car, is that 


You cane to the area in the car? 


THE WITHESS: Ye to the area. It was on S Street. 


Tne car was parked where, on 


Zac frox the phar:acy was that? 
a block, waybe a block and a cuarter. 
And what happened after you sot in the car? 
A Well, like I said, I thought I° shot, you know, 


told Cherry to drive. 


2 You tolé who? 


Cherry, EZléridce. 

hr. Sslaric-e, seated here at the table? 

Yes. “hen I yot in the car, Blee was in there, too, you 
this is this fellow Bive that was also in: 
See, ..€ and Blue went in there together. 

Is Blue in the courtroon tocay? 

No. 


Have you seen hin since this incident on the thir¢ 


No." (TR 324-325) 
He testified further that in April 1¢°S5¢€, he lived! in Balti- 


ore but had livec in “ashington for a short period of tie, 


that Austin Zldridye lived in Balti:wore in April of 196f. That 


he and Eldridge cai.e over frou. Baltiiore on April 3, issc, ia 
Eldridge's car, the car involved, so that he coulda collect 

uwoney due him fro: a ian later identi: ied as Sinpson.| He and 
Sldridge intendec to return that evenin. to Baltinore, Fe dic 
not know what happeneca to Blue. He saic Blue jui.pec out of the 
car, he thought Blue jot out of the car at the sane tine he did, 
when he was caught at 2nd and C Sts., ©“. %. That he gia not see 


Yin what direction Blue departed. (TR 322-330) 
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fencant testified: That the ..an 
who owed hii. ney i ashingdton wa: naec Sirpson, who lives on 
fer hin. in several bars but never fouac 
Dldridsoe were coking down “ Street 
that he «et Blce, standing on the corner of Sth & S Streets. He 
be right back. 
anéc he went 
store to 
into the car, he thought he was shot. H. told Eldridge to crive, 
thought he was shot an¢ began to pvll off his coat. (TR 343) 
That at a point where the tow truck blocked their car, he cava 
nan with a 


ran, who. he didn't knot’ tvho Gid not have a police 


¥ 


uniform on. (TR 344) He replied to i.r. Lippe's question as to 


whether he forced i.:. ildridge to do anything by stating: "No, 


I didn't force hi. but he didn't knowv...actually didn't nothing 
no ways wrong.” H« testizied that he dic not see Govern: ent's 
Sxhibit No. 13 (the shot gun) in the car on their way over “rou 
Baltimore. When asked if Blue was carrying the sawed-off shot- 
gun when he net Bive on the corner, iis answer was: "I don't 
know. I would assvie so." This was ‘followed by the followin: 


questions and answers: 


"2 Do you think i+. Blue was carryine a sawed-off shot jen? 


He coulc have had it. 
Did you see it? 
wo, I Gidn't see it on hin, no, bet he could hace hac it. 
When you seoke to hin, you saw his hands, dic you not? 
Yes, like the ..an hac on a iong coat. I Bone acon 
what he had on. 
THE COURT: You say he hac on a long coat? 
WITWESS: 2 leather coat. 
CouRT: A long leather coat? 
NITiZSS: Yes. 
COURT: ‘las he holding anvtnhin. under his coat? 
WITMSSS: ‘that you ean, holding? 


COURT: Yes. You don't stick a sawed-off shotcun up 


under your coat without it falling out unless perhaps you hold it. 


THE WITSESS: He could have hac it in his belt, your Honor. 

THE COURT: Could have had it in his belt? 

THE WITWSS: He could have had a strap in his coat. TI 
con't know. 

THE COURT: I see. 

BY MR. LIPPE: 

You didn't see hin holding it, is that correct? 


No, I didn't cee hin. holding it." 


Ropellant Sldridge, questioned 
the collowing: That he, awkins, 
G@rive upon arri ta Washington fro:. 
to wait arte: .ecetincg Blue, that there 


with Bléricse abovt getting a fis. (TR 35?- 


testified in his own defense as 
iu.ore, i-arvlanc, abovt 10 a.m. oni j k 
:iller's Tavern in Baltinore when Clarence Hawkins 
tet; Grinks, Hawkins asked to be driven to 
Nashington, the acreec end they leit fox "’ashincton abovt 10:30 
Y = — 


ox lla.x.., ivi in Washington, they went to several bars 


looking for so:.eone by the nane of Sa:. Sins.ons or something like 


that. Later they cae on sone street and Hawkins said, 

minute, I want tc cee Blue." Hawkins talked to three or four 
€uées on the corner, caine to the car a few rinutes later, said, 
"Weit a few minutes, I'll be right »daci,” and left. We waited 
in the car about five ..ineutes and a fello jumped into the car 
saying: “Man, I"... shot, take ie to the hospital. Say, Hawkins 
shot, too." 2nd by that time Hawkins juiped in the car caying, 
"I'm shot, I'm shot, take we to the hospital." Everyone was 


screaming and hollering. He triec to find where the hospital 


was but one of the i.en said keep coinc, keep oing, so jhe 


Griving. (TR 352-359) 


He also testified that he was tc receive $15.00 iro. “cins 


for the trip £ro: anc to Beltinore, that it vas his first tric 


to Washington. ix 1) He testitie° on cross exaninatica sy 


hx. Eberly that he calvy used the ceax vision iirror locatec. in- 


side the car when the top was down Decause one coulé not clearly 


see out of the rear window. (TR 337-35) 


During cross exa:.ination by Ir. Lippe, Appellant slériéze 


Genied having seen covern:ent's E:hinit Ne. 13 (the shotcun) 

prior to his arrest. The <ourt askec ildridge: “Is it your 
| 

testimony that during the entire tiie that you were arivins 


after they got into the car, it was your impression you were 


headed to a hospital?" To which he replied, "Yes, sir." 


=roz. the 
that Appellant 
one or the two 
with 


Jackson, S#r¢ 


7 


2:©S-e 


The in 


have been suppres=ec 


reasons. It is’ hi 


described by Dr. 


competent evidence 


the occurrence 


ourt icentifzication o 


STATSENT CS POINTS 


ustain The Jury's 


spect 
ne Jury That Consideration 
di Due Process oc. 
Court 


In 


= 


oroéuced at the trial 


Johnson was bevoné a reasonable dovwdt 


The only evidence connecting Johnson 


was provided >y Jour witnesses, Dr. white, 
Hawkins anc JSetective Flynn. 
Sehnson by or. “hite shovls 


and/or Gisbelieve* cor the followiny 


‘aly unlikely uncer the circumstances as 


that he hac a ivil rinute to observe the 


wan who entere? his store with an object in his hana. 
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Pirst of all, hoy long was the .20 with an object ‘in 
his hane (or shotyvn) in the store’ vin “"ilkins, who was 


waiting in his car o tside the store, testifiec as to'the in 


sire he hearc...the shots cai.e sii.ltaneously all toyethez 


that he Cid not notice any break in cixriay and that there were 
csizz or seven shotr (TR 1S€). irs. Jackson, who left the store 
acter the first shot vas fired, when acke? what she could see 
or hear insice the store after she sot outside, replied, "Ne, 
no. I just know they was shootin:, that is all. Yas nodocy 
lest in there but Dr, “hite and the wan." (TR 150) Apparently 
she knew that the ian with the shotcvn hac left. pr. | white 
testified that aiter he fired the £i shot at the nan with 
the pistol, he uwoved to his left behind the unit because he 
thought the seconaG ..an was in the -tore but he hac lest. (TR 75) 
He inmediately ~naliszied this »y sayins, "I saw what r thoucht 
to be him leavine the store." (TR 75) 

It would hardly seeuw likely that the .an with an object 
in his hand was in the store for a ‘shole minute, much less 
that he was under oDdservation by Dr. *hite for a minute. 

Dr. White was interrogated by dJucze Gesell, prior! to the 
opening stateuent to the jury for tne purpose of deter:inin- 


whether his seeing the appellant Gchnson in the precinct vwovlt 


the precinct. 


morontation 


+ 
fM 


Johnson 
lett the 
xsull cace. 

for one halt <imste 
unable to deter..ine 
shotsun. (TE 
view of the fact 
exhibitec a piste 
fact that Dr. 

nis store was 


ing 


behind which he retr 


ae 


igication. (TR 31) Sudve Gesell esta. ined 


ere Judge Green 


Trade violation within 


transcript on paves 


appellant Jchnson, \’ere 


counsel present at a line-vo 
Appellant, Johnson, had been 


“hite in ansver 


Dr. 
hac two good looks 


entered the store and just before he 


cro Gifferent anzvles, 


about 20 feet away, 


Dz. "hite’s testi:ony 


as to viewins Johnson 


pon his entry beco. es suspect when he is 


that the object in his hand was a sawec-o 


sailure to ce so is understandable in 


the other 1.an "Hold it,” as he 


then shot act the witness. (TR 70) The 


the wren encer—- 


“ten avay from the rear unit 


eatee before the “irst shot was (T2 71) 


a Mpa 
LLCO, 


that tiie. 

The cecone: ivll face look at Johason “or thirty seconds 
nust have been throvgh or by way of the .irror on the sice wall. 
Goverm.ent's E hivoit Wo. 2 apparently 
:ront o. the receotionist's cesk 
neCicine cabinet anc onjects on top thereor. Corparisca with 
other pictures (Goverm.ent sxxhibits %, £, and 12) sho owing 
wirror on the ..ecicine cabinet disclere the sa:.e objects 
-Ollows that ir. “shite, standing Dehin¢ the six = gh “nit, 


could not have seen a van through the irror, standing ox xneelinac 


at a spot parallel to the desk. The e-chibit Wo. 2 aS papers 


or other objects appentied to the class Givider on the work table 
in back of the receptionist's desk. This would i.ake it .Ore 
Gifiicult for a short 1an to identity a person standing on the 
other side either by Girect vision ox via a uirror. then TOE 
Ds. ‘hite saic in response to lr. F.ipoe's question, "AS the con 
.an approachec you, sir, were you able to continually ee his 
acer A. As he approached 1e? 2 y Yes, r caw his 
“ace in the mirror." (TRi7) I: he vac continually looking at 
Sawkins throuch the wirror, how covlec he have seen the »an he 


identified as ¢chnson on the opposite side of the roon. 


Judge Gesell see.ed to be wuch icpressed with Dr. “hite's 


re earlier to in ire 
2 doctor's prescription, 


thhether such naa hac 


porcioly 
Sant Johnson's 2 hibit 
Depart. ent o7 Corrections, D. C., 
az brown leather. 
Roril 3, 1968, Jeccrined 


whit hair vas not close, ane he 


he nhac on, I think it was black with 
then (sic) ran across his vbody. 
Detective tiynn when shown Devencant Johnson's sxnidit 


was a photograph o- the nan he arrestec on 


D-fenéant gohnton's Exhibit No. 
iégentilication, trsoe fact that "i 


Jackson saié the .an ‘vith the shot?-: na? been in the 


tice that afternoon.” (TR 125-177) “hile Mrs. Jacksen 1.ay 


nave told thir te Dr. nite and by so coiny lead hin. to believe 


i 


ea 


that she had reco nized the wan with the snoteun, it is) contrary 


to her testinooy at the trial. ‘the testi. iec that the ian «ith 
the shotgun loolte’ lie the fellow’ who was in the store) in the 


worning, (TR 14°) ‘nen asked if she could identify aay of the 


two .en who entexec tie store, she ancwerec, ‘I Gon't Imow 


’ 


whether the felles ‘ith blue on...he looks like the fellow. I 


couldn't swear whether it is hi: or aot." She then poihted ot 


Jchason as looking like the ran. (T7145) On cross exaj.inetion, 


mcs. Jackson sai¢c she thought the .am cquatting on the Sloor in 
| 


“ront of her cesk wv Clean shaven. ‘hen asked if the len who 
had enterec the store in the nornin: te inewire abovt 
prescriptions was clean shaven, she revlied, "Yes." 

at the tine the isan, whoever he was, ca..e into the store, :.ornine 


or afternoon, irs. Jackson talked with hi. and observed’ hin. 
i 


under what coulé be assimued to be oral conditions. That is, 


: Sa 5 : ie 

without guns bein’ »randished, etc. Unéer these circur stances, 
| 

ner recollection that such man was clean shaven should ¢learly 


eliminate Johnson as »eing the person in the store with} the 


shotgun, £ the waa with the shotcun looked like the fellow 
who had been in the store earlier, such person covld have been 


Blue. Defendant iHawkins' testimony vas that Blue knew abovt D1. 


White's pharmacy. (TR 337) Lxs. 3c: n's statement to Dr. “hite 


that the ran with ¢! s 2 the sare man who had been in 
store earlier, ; leze hin to believe that the 
ett a Sleeting gli: : 2 with an object in his 


sho ha@ earlier invuires. 


in the white Cadillac tro. the ti.e it leit the vicinity o- 
Street, N. 7. catil it got to a s:0int about 3rd and Cc ct 
testiziec as Lollows: That «hen the Cadillac wa: stopped 
crane at 2né &@C Sts., N. 5., he got out of his car, 
parked five feet benind, drew his cervice revolvec and orceres 


the occupants ovt with their hanes up. The rear seat occupant 


Looked out the wincow “and the first tive I really got a plain 


look at hi: anc then started backinz oct of the car." (TR 195) 


then asked @id he turn towards yo: so you could observe his 
features when he actually got out o the car, Sergeant Hatkins 
answered, "Sir, he never got conpletely out of the car. iy 
observation of hi. was through this rear window at all ti.es." 
When asked was there iwtch obstruction ‘»etween you and his sace, 


Sergeant Hawkins replied, "No, sir, just a sort of nor: al cis 


r 


coloring of the uirror, the glass itseli, that is in a con- 


vertible." Deencant Johnson's E hibit Ne. 5, a picture of the 


Ca@illac in ~vestion, reveals that objects in the car seen through 
the rear window are blurred as co.narec to the sharpness 0: 
onjects seen throurzh the glass win lov o: the sare car as reilected 
by Defendant Juhnasen's Zxhibit No. 10. C.i cross exauinatton 
Cergeant Hawkins saic he hac fair to -ooe visibility 

rear window....he proiably would not be able to tell 

needed a shave but he could see lacial -eatures very 

(TR 227) He was unable to reenber whetner Johnson had! a 

or rustache. (TR %42&) This stateient is in direct conaae! t with 
his earlier testiion,s reading as sollows: “At that tire, it 
appeared to me that the crane had backe¢ up a couple of -eet, 


at which tine the one subject sporting the rustache, hoilerec, 


Get iW ana the third subject in the back seat jumped pack ia 


again, and then he hollered, Go, nan, go, at which tine the 

@ dillac sped of: asain." (TR 1°5) (e..phasis supplied) Serveant 
Hawkins @id not see the nan in the back seat again, the san he 
identizied as Jchnson, for when at 3re and C Sts., S. B., ne saw 
one subject bail ovt and followed hin. through an matteye He aay 
have seen two bail ovt but he followec the ian with the orange 


shirt, the one sitting in the sront passenger seat. (TR 1LSi-1°¢) 


Wot withstandin:, the act that the Cergeant Hawkins only sat’ the 


occupant of the rear seat through what at best was a translucent 


rear window, which oostructed his view so hech that he co:l¢ 
not see a pro.inent ..stache, he wes aole to say the uan in the 
arrestec by Detective 
liant herein, Edwarc Uchnson. 


follow that hac the in-Court identi :ica- 


tion of Johnson 3y -hite been cuporessed, the jury 


well have Zouné that the testinony oF iss. Jackson anc 
on the 7Jettiona of iden ivication was insufficient to 
convict hii... 

t the igentisication testi:ony of the three witnesses 
would the jury >be likely to sive aay weicht to. Detective Flynn's 
recital of facts as to the arrest o- Ccthnason? 

BR veréict of acveittal should have been returned as to 
appellant Johnson on all counts. 

As to appellant, ~ xstin Cc. slériése, there is no ruestion 
as to identification. It was acrittes that on April 3, 1°%, 
he was @rivinz the white Cadillac, owned by his mother, pearing 
tenporary harylanc tags 123-331. D He lived and workec 
in Baltimore, : aryland, as Cid defenvant dawkins. Cn the cay 
in gvestion, he, at “avkins request, Grove the latter to Vasi= 
ington, D. C. On arrival about noon, he and Hawkins visitec 


several bars locking <or a ran who over. Sawkins noney. Later 


=3f— 

that aiternoon, es they were drivince 

called Blue stan@ing on a corner en? 

he cculd talk to hi... ldridye par..ec tne car ane waitecs eppz 
iuwately five .invtes when a pan 

was shot an@ Havkine was shot alse. Haevkins then cae anc 

into the car saying, Iti. shot take 1¢ to the hospital, 

Sléridge then Grove as has been relatec neretofore. 

was unfaviliar with “ashington, it »eing his first 

city. (TR 361) His testinony on cirect and cross 

was to the effect that Hawkins directec or told his. which street 
to drive on. According to Sergeant Hawkins, who was follovinc 
in his own personal car, sldridage kept at a norial rate o= 

speed along S Street until it reachec the intersection wnere 

ath and Florida 2venve intersect. (TR LES) Frou the Coiisev. 
area, the Elcridce car proceeded at a hisher rate of speed. (TR 
153) At 2nd & C 2ts., i a tov truck passed Sergeant savkins 
an@ the Eldridge car and then angled in sront of the latter car 
causing it to stop. (TR 153) The fact that the tow truck 
passed both cars wouls seen to indicate that they one not coing 


~ 


at an excessive speead. When the sidridge car stopped, Seryjeaat 


Hawkins drew his sexvice revolved and ordered the occupants 


out. (TR 194) The oxficer, wearing a civilian jacket, cic 


e was a policeaa,. 
accoraine to Sergeant Hawkins, the 
ato: the car, junped back 
which he did. (TR 1:4 
in the tivo truck that stoppec the 
occurrences 
point where we blocked the, 
-.~ewhat I tried to 
I tried to oben the door, to keep then. fron. going arounc 
further, anc they siasi : che truck.” 
tness it appears that sldridge seeing the tov 
truck pelline over in =ro: Sc hi.., stoppec not because he 
coulén't procee? svt > avoid a rossizle collision. ‘hen it 
>ecal.e apparent to delZendent dawkins that there was sufiicient 


yellec, "Get in, Cxive." At that tie 


his door to keep the Eldridge car .xo:: 


yoing around. Uncer these cireucstances, can it be found beyond 


~easonable Govst treat sidridce was aware that Sergeant Hawkins 
was a police:an iseeking to arrest the .en in his car? tihile 

Gefendant Hawkins testified that he cia not force sldridge to 
Go anything (TR'350), the fact resains, he stated on nurexous 


occasions that he ordered sldridge to drive. wldridge says he 
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was told by Hawkins “drive" anc Ser 

Hawkins order sl¢cridse to "Grive.” When zldriace vas ste20ec 
“ficer Anthony , itchell about bicc! £rom the 200 ploa: 
Street. ©. 3.; ° re 3 vesistance gettins gut witn 

his hands up ar ordered. (TR 263) re is when the apes 

shotgun was disczverec sitting on 


seat; leaniay up against 


car, Did Bldrid e imo it was there? E+ testified thet 


| 
not. (PR 360) This is prebably truc, otherwise he woule nave 


thrown it away. According to Officer iiitchell, the police haé 


lost contact with the “‘hite Cadillac after it had left Zac. & 


C St., S. EB. 


I: Blue was the .an with the saved-off shotgun, he nanayec, 
apparently, to walk ct of the Sthical Phariacy without anyone 


seeing hin. with it and juip into sléxiése's car and fall on the 
#loor on the back seat without Eldridzye ceeing it. ghe jery by 
finding Zleridse cvilty only as an accessory after the fact, in 
effect, found that he had no prior xnowledge of any atten sted 
hold up. This weld seen to be in contradiction to the finding 
that he knowlin ly hed in his possecsion a prohibited weapon. 
Why would sldricse, not a dope adcict, Grive fror: Baltis.ore to 


Washington, to hoic tp a drug store usine a car registered in 


xnowlincly per. 2 saved rf shot<yun 


ret.rnec as to ail 


evidence to sictain a 
Ceterninec. on the basis of the 


the Government's case. 


52S (1°67) 


13€ (1567) 
at ¢¢5): 


: Rule 22(2) c: the seceral 
Rules of Critii: cedure provices that a ino- 
tion for 5x nt of acquittal ..7ct be granted 
“after the evi either sice is closed if 
the evidence i z 223CI to custain a convic-= 
tion.” nial . suc : the close of 
the Govern: vis is i Liuetlately re- 
vievrable. i 
or if ne intro 
to the Covern e 
the Govern.eni case-in-chief _a7 be reviewed on 
the appeal < @ conviction. chasis added) 


In Bustin, suora, this Court seid (362 FP. 2d at 13C): 


a 


2B Lotion sor accuittal : i ? ranted when 
the evidence, viewec in the lizht .ost favorable to 


the Govern. enc, 

nast have a 6ea 

of any of the e«: 
consic 

as it 

case. 


That aid the evi.ence shov Los <i the Govern. ent's 
case? That two .en haé entered the senice : , °F % Det. 
on April 3, 1.32, cae with a pistol 
o.. shotgun. Tre ose “ith the pistol 
at the proprietor, ho retreated >eniis 
sear of the store, picked up a Yen anc xeturnec the 
e.ployee, irs. dacxsor, left the stowe as did the raniwv 


shotgun. The ian with the pistol ater viring a number o- hots, 


threw an object at the proprietor ea then ju.ped throvch the 


window ox the ctore. He was seen Soinc so by a witness cittins 


in a car who late: identified his. ia Court. A police oisicer, 
Sergeant Hawkins, obeerveé a tan witi. an orange shirt in =sron 
in 

ot the Sthical Phax.acy, look/soth ¢irections, and then run 

into an alley axzter he hac been shot at by a wan who ca:e ot 
oi the store wearin, a white stociz. Sexgeant Hawkins, sensciat 
a holdup had seen atte.ptead, sav the .an in the orange chixt 
e.erge from a vacant lot a short cictance away ane gave chase 


in his own personal car. He saw the .an enter a white Cecillac 


at3- 
The car proceecec = 
> the ofxicer 
re Cis - that in addition 
the orance shirt, there was a 
pomped up in tre back seat and looxec out 
fleetine slance, the otiicer 
@ wale nerro. At 2nd 
hite Cadillac «ac ctopped by a tow truck 
m an angle. The officer pulled up 
the driver >. the white Cadillac fvli 
face throuct. the side window thereou, who was identifiec by.’ 
the officer as the novellant, Astin © Ldridge. Jleéridca 
aciuits that he «es -civing the white (Cadillac which sas regis- 
terea@ in his other's nae, 2 resident o. Baltimore. For the 
first tie the oz':ice: Zatstinc, got his first ood 
plain look at the cccupant ox ; ceat of the white Cadillac 
through the rear wincow o. the car “ica had nor: al discoloring 
for a convertible rear window which was six years old. The 
officer, after this <irst good plain lvck, was unable to re- 


call whether such cccvr : wentacue or beard...althovzh 


at another point in his testinony, he raid, "The one subject 


sporting the iu»stache, hollered get in, an¢ the third subject, 


=44— 

in the back seat, 3 ped back in again,* The car spec 

and the officer tnereaiter did not ~ee the occupant of 

back seat in the ca or notice where he vent when aac if he 

jot ovt a short tie later. The occ.r.eut of the front seet 

passencer side, tne .an with the oranze shirt, the one sxri3ject 

sporting a nustache, was apprehence?. anc later identifies ac 

Clarence Hawxins Iv the officer, $-rgeant Bavxkins, who sat 

hin in Yront of the 3thical Pharnwacy, by the witness who cate 

hin juiep chrough the ~incow of the “chical Pharmacy, anc by the 

proprietor of the sthical Pharmacy, the «an he was eRcotas at. 
a few minutes after Clarence Hawkins was arrested 2 the 

200 block of C 2t., 2. 3., Edward Jchnsoa, Bppellant, vas 

arrested by Detective Flynn in an alley nearby. Detective Flynn 

Sound Johnson in 2 Gead end alley sweating, preathing heavily, 

trying to clind up @ brick apartment house, window by windor. 


When Detective ‘lynn brought Johnson to an area near the 200 


| 
block of C St., 5. s., Sergeant Hevkins, the officer who hac 


been following the white Cadillac, igentified hin as the occu- 
pant in the rear seat of that car. This he did not withstanéing 
the fact that Johnson had a mustache. O*sicer Mitchell, in 
response to a police radio broadcast, stopped the white 


Cadillac about 3 dlocks distant anc arrested Sldridge. Upon 
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search of the car, @ sawec-off shotgen was found in the floor, 
pack of the driver's seat, tiked ur against the rear seat. 

irs. Jackson's testinony that she thought the nan holding 
the shotgun in the :tore was clean shaven; that he looked like 
a man who had been in the store earlier, who was clean shaven; 
her reluctance to s\ear in Court that Johnson was the man with 
the shotsun...cnly that he looked like the nan with the shotgun, 
should have been sufficient to induce in the ninds of the jurors 
2 reasonable doubt as to his guilt when it was undisputed that 
he hac a mustache. 

the jury by finding hin. guilty of being an 
accessory after the <act, in effect, determined that he was 
without knowledge of any attempt by his passenger, Hawkins, to 
commit a crine. 

What evidence was offered to show that Eldridge knew any- 
thing nore than t:o en were in hist car as he left S Street, N. ., 
and drove norially satil he net up with a tow truck and a nan 
with a gun at one anc Cc Streets, WN. 2.? The jury did not believe 


that he was in on a plan to hold up a drug store. Norrnally in 


a planned holdup the get-away car ics a previously stolen vehicle 


not a white and black convertible caéillac registered in the nare 


or the get-away driver's Mother. Iz Eldridge did not know of 


aié- 


| 
plans ta hold up the drug store, why themewas it a crire to do 


what he was told to Go by Hawkins.,.who clained he was shot... 


take hin to a hospital, as directec? 
The jury found Jsldridge guilty of possessing a prohibited 
weapon, a sawed-off shotgun. The weapon was found in the back 
seat behind the driver's seat, standinz on the floor, tilte? 
back against the front of the back seat of sléridge's caz in 
which he was the sole occupant, The occupant of the ae seat 


had departed frou. there prior to the tine sléridge was stoppec 


and arrested. According to mrs. Jackson, someone lookin: like 


a clean shaven wan, who had been in the store earlier, had come 
in with the man with a hand gun who shot at Dr. vhite. And 
that soneone had a shotgun. I* that so.eone was cloan shzxven, 
he was not Jchnson but he could have been Blue. If he was 
Blue and Hawkins said he was, then it was Blue who went to where 
he may have seen Mawkins’ friend, sléridge, park the caz ana 
junp in taking his shotgun with hin. The jury in finding 
Johnson guilty on all four counts including the possession 
of a prohibited weapon, was no doubt greatly influenced by 
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Dr. White's in-Court identification o- Johnson as the nan who 


cane in with Hawkins. Having decided that Johnson was in the 


store, it was easy to accept the identification of Johnson by 


aS ja 


Sergeant Hawkins saa accept the theory or Detective Flynn that 


Johnson's actions in the blind alley indicated that he was in 


Slight. The next logical step was for the jury ta find Johnson 
guilty of possession of a prohibited weapon. 

If Blue or Johnson put the shotgun in ldridge's car with= 
ott his knowledge, why should he be builty of knowingly having 
possession of @ prohibited weapon? 

The jury should have been chargec in deterrining whether 
a reasonable Goubt existed to consider the lack of evidence @¢ 
well as the evidence. 


Grattan 256 Iowa 2773 


Bishop 
Laughlin v. United 


In -nderson the trial Court instructed as follows: 


"All natters left for your Aetermination are to be 
Geternined by you alone fro the evidence before you 
and after a ivll and careful consideration of the 
sauwe, etc. ” 


Iowa Supre.e Court in reversinz found: 


“All matters left for deter: ination necessarily 
included the cuestion of reasonable doubt. Appellants' 
contention is that this instruction did not include, 
but excluded, a reasonable Coubt which wight arise L£rOn 
a lack or want of evidence . It is apparent that 
appellant is right in his contention, for the Court, 
in the instruction, in terse language, states that 

the question o- reasonable Coubt, as well as all 

other natters for their deter: ination, are to be 
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determinec by you alone frou. evidence before you. 
Vie have repeatedly refused to 2aprove an instruc-— 
tion on reasonable doubt which excludes a reason- 
able doubt arising fro: the lack or want of 
evidence." 


Grattan, the Iowa Suprere Court founds 


"By reference to the Andersen case, it will be netec 
that the .ajority opinion therein hela it essential 
to an adesuate instruction on the subject of 
reasonable Goubt that the jury be advised as to 

the effect of 'a lack of evidente’." 


In Bishop this Court, as it was a capital case, examined 
the charge to the jury not withstanding trial counsel's 
acquiescence tc the charge at the tine it was given. 
This Court fovne the instructions were clear, complete 
an@ fair. In which the trial court charges included 
with respect to reasonable dovbt: 


“Reasonable Goubt is a doubt arising frozm the evicence 
or fror. a lack of evidence, after consideration of all 
evidence." H 


In Laughlin this Court conmnenting on Appellant's clai.. 
that it was error not to add that reasonapie doubt 
wight arise fron lack of evidence, stated: 


"To be sure, we have on occasion Gefined reasonable 
doubt as ‘a doubt arising frou the evidence or =ro:. 
a lack oi evidence, after consiceration of all the 
evidence.' 3.9. Bishop v. United >tates 107 Fed 

2a 297. But we Gid not thereby ..ake our language 
the only correct formula. In fact, in a case: where 
some lack of evidence for the covernrent fairly 
creates a reasonable doubt of guilt, we may expect 
a normally intelligent jury to perceive that fact 
after conparison and consideration of all the: evi- 
dence." 


Absent proper jdentirtication, there was such a lack of 
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evidence connectins ochnson with the cri.es charged that the 
jury should have hac a reasonable “oubt as to his guilt. 

fhe jury returned 2 verdict o% cuilty against Sldridge on 
the prohibitec weapons charge not withstanding the lack o= 
evidence that he hac knowledge o£ the fact that it was in his 
car. 

Appellant sdwvaré Johnson was denied due process of lav by 
permitting Flovd -nite to identify hix in Court after a tainted 
precinct confrontation in violation of vade. 

The trial Court's discussion and evaisination of Floyd * hite 
concerning the latter's ability to iake an in-Court identifica- 
tion independent o% his having seen Johnson in custody in the 
erecinct is foune in the transcript pages 31 to 45. 

United States v. “ede 3¢¢ U.S. 21¢ 

Gilbert v. Czligornia 38€ U.S. $3 

Stovall v. Denno 263 

This Court fully reviewed the lact~above mentioned three 


cases in the opinions rendered Dece:ber 3, 1958, in the cases 


of Clemons v. United cethes, U.S. App. D.C. 19846; Clark v. 


United States, U.S. Bpp. D.C. 21001; and Hines v. United States, 
U.S. App., D.C. 2124°. 
Judge Gesell, a-ter exauining the transcript of the hearing 


before Judge Green, on the Motion to “uppress Identification 
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not ! 
T-stinuony, felt that the issues under ~<¢e were/brought into 


focus before Jucge Green with sufficient clarity for hi: to 


accept her ruling. Judge Gesell further felt with respect to 


the identification o% Johnson, he shovlé hear the identi“ica- 


tion witness at so.e stage out of the sresence of the/jury fox 
a few additional questions before aeteriining whether or not 
that witness's view of Johnson at the precinct taints! his 
| 

on-scene identification. (TR 31) 

Judce Geseli in ruling that Floye hite could testify 
the identification saic: "It is quite one thing to see ai 
you have never seen pefore and it is another thing to see 
man you have seen be:.ore, that is the testinony here." (TR 45) 

At that tine the Court did not have the benefit of testinony 
adduced at the trial which cast grave fovbts as to whether Dr. 
White had Johnson in view twice for periods of thirty seconds 
each in the store at the time of the shooting or that he hac 
seen hin earlier in the store. His incorrect description o: 
the clothing worn by Jchnson and his inability to acai 
whether Johnson was clean shaven, cast dovbt that he hac ob= 
served Johnson fovrr tines on April 3, 15S¢, before seein his. 
in the precinct. 


hirs. Jackson's statement to vloyé “hite, which he believed 
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to be true, that the .an vith the chotcun had been in the store 
prior to the shootinz, had to influence his belief chat he 
haa seen Johnson earlier that day. 

mrs. Jackson testitiea at the triel that the .an with the 
shotgun looked like the clean shaven ian who had been in the 
store earlier. 

If Floyd White's testinony as to izentification of J vhncon 
was suppressed, then the cuestiona die Seeuecactons Dy, Pers. 
Jackson and Sergeant Hawkins way have carried little weight 
with the jury, I tne jury believed that Johnson had not been 
sufficiently identiiiecd as the person who had been in the store 
or in the white Cadillac, then the testi: ony of petective ?iynan 
as to the circunstances surroundings the arrest of gohnson, 
loses 1uch of its sionificance. 

The motion to suppress testimony o= x loyd Vhite as to 
identification o% Johnson should have been granted. : 

CONCLUS IC: 

For the reasons stated, the convictions of appellants 

should be reversed with directions to enter 2 judgnent o= 


acquittal. 


Respectfully sub.itted, 


Thornas ©. Carolan 

4641 l.ontgonery A-e., Bethesda, 
Attorney for Appellants iGe 
Appointed by this Court 
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ARGUMENT 

The appellee arsues even if it was error to admit Mr. 
White's identification, the evidence against appellant Johnson 
was so overwhelming that the error must be considered harmless 
and in support thereof recites that Mrs. Jackson identified 
Johnson as the seconé man in the store and that her identifica- 
tion is re-enforced by the fact that she remembered him to be 
the same man who had entered the store and spoken to her 
earlier. (Ap. Br. 18)* The testimony of rs. Jackson on the 
whole exeronates appellant Johnson. When asked if she could 
identify the men who entered the store, she said, "I don't 
know whether the fellow with blue on.....he looks like the 
fellow. I couldn't swear whether it is him or not." When 
the trial judge; asked her to point to one, because there were 
several in blue, she pointed to appellant Johnson as looking 
like the man who had been in the store holding the shotgun. 
(TR 145). She testified that the man who had been in the 
store earlier, who looked like the man with the shotgun, was 
clean shaven. (TR 155) The testimony of Sergeant Hawkins, who 
appellee argues had no doubt that Johnson was the man he had 
seen in the back of the Cadillac, likewise tends to exonerate 
appellant Johnson. Sergeant Hawkins, in relating what happened 


when the Cadillac was first stopped, on direct examination 


*Ap.Br. - Appellant’s Brief 


testified: 
"At that time, it appeared to me that the crane had backed 
up a couple of feet, at which time the one subject sporting 
the mustache, hollered, Get in, and the third eee in 
the back seat, jumped back in again......" ! 
At that moment, it seems clear that Sergeant Hawkins! had decided 
in his own mind that only defendant Hawkins of the three men 


in the car, was sporting a mustache. 


Appellant Johnson is clearly the victim of mistaken identity. 


The jury could well have found him not guilty except for the 
tainted in-Court identification by Mr. White. 

The man who accompanied defendant Hawkins to the store was 
seen therein only by yr. White and Mrs. Jackson. From irs. 
Jackson's and Mr. White's description of that second man, it 
could not have been appellant Johnson, who was not eteari shaven 
nor wearing a dark-colored jacket, possibly green, aha a dark 
shirt when apprehended about thirty minutes later. 

Appellee argues that the jury could have concluded that 
appellant Eldridge purposely parked in a location that was 
designed to assist the two principals in their escape. (Ap.Br. 21) 
This assumption is in contradiction to the finding by the jury 


of guilty as an accessory after the fact instead of guilty 


with th i y prior to the robbery, does not 
warrant an i : = Of guilty of collaboration. 
in Beiley said, an inference of criminal partici- 


pation ca drawn merely from presence; a culpable purpose 


is essential. In Hicks v. United States, the Suprene Court 


recognized that the accused's presence is a circumstance from 
which guilt may be deduced if that presence is meant to assist 
the commission of the offense or is pursuant to an understand- 
ing that he is on the scene for that purpose. And we have 

had an occasion’ to say that [M] cre presence would be enough 
if it is intended to and does aid the primary actors. 

Presence isi thus equated to aiding and abetting when it is 
shown that it designedly encourages the perpetrator, facilitates 
the unlawful deed---as when the accused acts as a lookout--- 
or where it stimulates others to render assistance to a 
criminal act. But presence without these or similar attributes 
is insufficient, to identify the accused as a party to the 


criminality. 


aie 
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As in the case of Bailey, there is no evidence herein to 


dispute that appellant Eldridge aid wore than to associate 


with defendant Hawkins by driving the latter to Viashington fron: 
Baltimore for the purpose of collecting money fron. one of 
Hawkins' debtors. : 

As to appellant Eldridge, there are two emestions: Did he 
knowlingly have possession of a sawed-off shotgun and dic he, 
with knowledge that an offense had been committed, eee 
relieve, comfort or assist the offenders with intent to hinder 
or prevent the latter's apprehension, trial or punishment. 

As to the possession of a prohibited weapon (sawed-of£ 
shotgun) reference is made to (TR 313 and 314) wherein the 
Court stated that the testimony of the officer identified 
Eldridge as the driver of the car, the getaway car, that the 
case against Eldridge,“.....is an aiding and abetting case. He not 
having been shown to have had any gun of any kind in his personal 
possession whatsoever." This was after the close of the Govern- 
ment's case, nevertheless the Court submitted to = jury the 
charge of Count Nine, charging Eldridge with possession of a 
prohibited weapon. This, coupled with the Court's failure to 


charge that in arriving at a verdict of guilt beyond a reason- 


able doubt, the jury should consider not only the evidence but 
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an error that undoubtedly influenced 
the jury i ning é ; © guilt as an accessory 
after the 
It is t2 that appellants' trial counsel did not object to 
the trial Court's instructions to the jury but in Bishop v. 
mitea States, 107 Fed 2a 297, this Court, as it was a capital 
case, examined the charge to the jury, not withstanding trial 
counsel's acquiescence to the charge at the tine it was given. 
Does it make any difference because 2 possible sentence is 15 
or 20 years, life or death, whether a charge is correct or 
incorrect or whether trial counsel acquiesces or objects? 
Appellee argues that it is sufficient to sirply show that 
Eldridge had knowledge that a crine hac been in fact committed. 
(Ap.Br.20) Where is there a single shred of evidence to show 
that Eldridge was anything but 2 chauffeur for defendant 
Hawkins on April 3, 19%&? Appellee argues that a guilty know- 
ledge may be inferred from the circumstances. Not according 
to Bailey rules this Court. Moreover, it is difficult to be- 


lieve that Eldridge, driving his mother's white Cadillac con- 


vertible, with temporary Maryland license tags, a distinctive 


set of wheels, would have knowingly and voluntarily subjected 


and associated hinself to a planned robbery or attempted 
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escape or possessing a shotgun. 
Appellants respectfully request this Court to reverse the 


convictions with direction to enter verdicts of acquittal. 


Respectfully eubritted, 


Thoras H. Carolan 

4541 Montgorery Avenue 
Bethesda, Maryland 
attorney for Appellants 
Appointed by this Court. 


